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. Introduction

In 2005, the California Supreme Court held in Miller
v Department of Corrections that sexual favoritism in the
workplace may establish a claim of sexual harassment
under a hostile work environment theory.) Following the
Miller decision, the national media and legal commenta-
tors heralded it ag “a ruling that significantly expanded
the law on sexual harassment in the workplace” and
forecast “a new definition of sexual harassment.”® The
decision was deemed a “victory” for “the unloved”
workers who “can no longer be treated as second class
citizens because they are not putting out.” "I“he defense
and piamts{f’s bar both classified the case as “ground-
breaking”* and “sound|ing] [an] alarm” to employers
who were “scrambling for cover” in the wake of the deci-
sion.® The idea that a sexual favoritism claim can expand
a whoily consensual sexual relationship into sexual ha-
rassment of employees uninvolved in that sexual relation-
ship made these admonishiments seem warranted.

#

Has the outery surrounding Miller and claims of
sexual favoritism come to pass? While the past few years
have seen an increasing rise in lawsuits containing allega-
tions of “sexual favoritism,” courts considering these
claims have applied a rigerous analysis, and, at feast in
New York, claims grounded in sexual favoritism—even
those with salacious facts—have not had a good track
record at surviving either 12(b}6) motions to dismiss, or
motions for summary judgment.

This article will provide an analysis of the recent
treatment of such allegations by New York courts, as well
as an overview of the legal standard governing sexual
favoritisim allegations in today’s legal landscape.

H. What Is Sexual Favoritism?

This new Lwist on a traditional sexual harassment
claim occurs when a supervisor provides preferential
job benefits to a subordinate with whom he is having a
consensuai sexual relationship to the detriment of other
subordinates.” The concept of sexual favoritism expands
a sexual harassment claim beyond those actually in
the workplace relationship to other individuals in the
workplace who claim they were affected by the relation-
ship # The facts of the Miller case provide an illustrative
example of unlawful sexual favoritism in action.

The events in Miller occurred at prison facilities run
by the state’s Department of Corrections.” Beginning in
1994, Plaintiffs Miller, a correctional officer, and Mackey
(her assistant) heard from other employees that the

jorkplace

warden of the prison {Kuykendall) was having a con-
sensual sexual relationship with three different female
subordinates (Patrick, Brown, and Bibb).)" During the
time that the relationships occurred, Patrick, Brown, and
Bibb received various job benefits ranging from desirable
transfers, promotions for which there were better quali-
fied candidates, special assignments, and work privi-
leges. ! The three women bragged to coworkers about
their power over the warden to effectuate the transfers
and promotions.'? Significantly, Brown was able to win
numerous promotions over Plaintiff Miller, even though
Miller had a higher rank, superior education, and greater
experience.”

“The [Miller] decision was deemed a
victory” for ‘the unfoved” workers who
‘can no longer be treated as second class
Citizens because they are not putting
out.”™

Within a year and a half, Brown was promoted to the
position of associate warden. Other employees were oul-
raged at the pace of her promotions and complained that
to achieve higher-ranking positions they would have to

“F |their] way to the top. i 7y 1ings got worse for Miller
when Yamamoto, a female chief deputy warden who
was also rumored to be engaged in a sexual refationship
with Brown, began interfering with plaintiff’s duties,
including countermanding her orders, imposing upon
her additional onerous duties and threatening her with
reprisals.’” When Miller complained to the warden, he
did nothing to discipline Yamamoto and instead stated
that he was unable to help Miller due to his refationst np
with Brown and Brown's relationship with Yamamoto.!®
The facts proffered by plaintiffs also provided evidence
of conduct that affected the warkplace in general emy-
ployees witnessed the warden and one of his lovers fon-
dling each other, and at various times the three women
were seen fighting over the warden in emotional scenes
at work. "

Plaintiffs eventually complained to internal affairs
about the situation and, as a consequence, were sub-
jected to additional ostracism and harassment.” In one
instance, Brown followed Plaintiff Miller home after an
angry confrontation at work, resulting in a court order
that required Brown to stay away from Miiler.!? Suffering
from increasing stress and humiliation at work, plaintiffs
resigned from the Department.
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Plaintiffs filed a lawsuit in California State Court
alleging, among other things, that the warden’s sexual
favoritism constituted discrimination and sexual harass-
ment.2! The trial court granted summary judgment for
defendants and the Court of Appeals affirmed, conclud-
ing that a supervisor who grants favorable employment
opportunities to a person with whom the supervisor is
having a sexual affair does not, without more, commit
sexual harassment toward other, nonfavored employ-
ees.” The Court of Appeals found that the plaintiffs
had not stated an actionable hostile worlk envirenment
claim because, although they had “demonstrated unfair
conduct in the workplace,” the preferential treatment of
the lovers did not rise to a “concerted pattern of harass-
ment sufficiently pervasive to have altered the conditions
of their employment on the basis of sex.”* As explained
below, the unanimous Supreme Court of California re-
versed the rulings of the lower courts.

The Legal Standard for Sexual Favoritism Claims
In reversing the dismissal of Plaintiffs” claims, the
unanimous Supreme Court of California held that “an
employee may estallish an actionable claim of sexual
harassment... by demanstrating that widespread sexual
favoritism was severe or pervasive enough to alter his
or her working conditions and create a hostile work
environment.”? In so holding, the Court relied almost
c‘.xc]usiveiy on Equal Employment Opportunity Com-
mission ("EHGC”) policy guidance regarding employer
liability for sexual favoritism, issued by the EEOC in
1990.% The Court applied this “widespread” standard to
the facts of Miller and concluded that the “evidence prof-
fered by [the] plaintiffs, viewed in its entirety, established
a prima facie case of sexual harassment under a hostile
work environment theory.”* The Milier court found that
the plaintiffs were able to show “far more than that a

supervisor engaged in an isolated woskplace sexual affair

and accorded special benefits to a sexual partner”; the
plaintiffs demonstrated the impact of widespread favorit-
ism on the work environment and that this had created
an atmosphere that was “demeaning to women.”* The
Court rejected the defendant’s contention that recogni-
tion of a sexual favoritism cause of action would ]Ghlll[
in reguiation of personal relationships because the Court
found that it “is not the relationship, but its effect on the
workplace, that is relevant.”* The Court reasoned that
the negative effect on the non-favored emplioyees and
work environment that resulted from the warden’s al-
fairs diminished concerns the Court may have had about
intruding on the privacy of the relationships.

Prior to Miller, the overwhelming majority of provi-
ous rulings throughout the federal circuits had consis-
tentiy held that consensual sexual relationships in the
workplace do not constitufe discrimination bascd upon
sex or sexual harassment, but rather reflect the “personal
preference” of a supervisor to engage in relations with

one employee over another™ By in large, the courts
acknowledged that it was “unfair”?! for a supervisor to
provide job benefits to a subordinate with whom he is

in a sexual relationship while denying benefits to other
employees; yet the courts refused to recognize such a
situation as rising to a level where it creates a cause of ac-
tion for sexual harassment on behalf of the non-sexually
favored employees.

In addition, in the Title V1I context, sexual harass-
ment claims based upon sexual favoritism in the work-
place tended to fail because such claims lacked the causal
connection between the alleged discriminatory /harass-
ing act and plaintiff’s protecled class (usually gender).
For example, in the leading case of DeCintio v. Weslchester
County Medical Center,® the Second Circuit relied on the
definition of “sex” in Title VH to hold that consensual
sexual relationships do not constitute sex discrimina-
tionn, The DeCintio court’s rationale was thai because an
employee of the opposite sex could have suffered the
same negative impacts from the superviser’s sexual
favoritism, the non-favored employee was not disadvan-
taged because of his gender™ Thus, if a male supervisor
prefers a female SleO] dinate with whoni he is having a
sexual relationship, a male employee is disadvantaged in
the same way as other female employees. Because there
was no disparate treatment based upon sex, plaintiff’s
sexual harassment claim failed. Consequently, pre-Miller,
it seemed that most sexual favoritism claims were dead
in the water,

How New York Courts Are Handling Sexual
Favoritism Today

When evaluating sexual favoritism allegations, New

York Courts have continued to require the causal connec-
tion belween the purported favoritism and the plaintiff’'s
gender required by the DeCintio court. If plaintiff cannot
show that the favoritism-generated actions were because
of plaintiff’'s gender (and not just because the supervisor
preferred the employee with whom he is having a sexual
relationship), plaintiff's claim wii} fail. Even when faced
with the sort of egregious facts and “widespread” sexual
favoritism evidenced in the Miller case, New York Courts
are routinely dismissing sexual favoritism claims where
the plaintiff fails to show that the supervisor’s favorit-
ism did not disadvantage those of plaintiff’s own gender,
rather than employees of both genders, This is a high bar
for plaintiffs.

Three recent New York district court decisions on
sexual favoritism highlight the substantial hurdle plain-
tiffs face in bringing sexual favoritism claims. In Kras-
ner v. HSH Nordbank AG,* Plaintiff (a male) brought a
multitude of scandalous allegations regarding sexual
harassment and favoritism in the workplace against his
employer and the supmwso] he accused of engaging in
the prohibited sexual favoritism. laintiff, a Vice-Presi-
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dent and Head of Corporate Services, was supervised by
Defendant Kiser, Defendant MSH's General Manager and
Chief Operating Officer.™ Plaintiff alleged Defendants’
workplace was “an atmosphere infected with overt sex-
ism, where career advancement based on sexual favorit-
ism was accepted, and where male supervisors promoted
a sexist and demeaning image of women in the work-
place in which women's advancement was governed by
a ‘casting couch.””¥ Defendants were accused of support-
ing a “culture of widespread sexual favoritism.. stem-
ming from several male managers’ open, public intimate
relationships with [female} subordinates whom they later
favored in the workplace.”* Plaintiff named numerous
mate managers who engaged in sexual relationships with
subordinates, and also recounted a business trip where
his supervisor, Kiser, forced him to go to a strip club
where Plaintiff witnessed Kiser “engaging in sexual acts
with the strippers.”

Plaintiff’s most specific allegations of sexual favorit-
ism were with regard to Kiser, whom he alleged had a
relationship with Melissa Campfield, the most junior
member of Plaintiff's department.®® Plaintiff alleged
that Kiser’s relationship with Campfield resulted in her
being advanced and promoted at the expense of the
career advancement and reputations of other far more
senior and qualified employees, even though Campfield
was viewed as a “consistent underperformer.”#! Kiser’s
purported favoritism of Campfield resulted in her being
given a separate office and laptop, while similar requests
by another female employee with more experience than
Campfield were denied.* Kiser also arranged for Camp-
field to attend a business trip to Germany—"an unprec-
edented junket for someone in such a junjor position”—
where Plaintiff alleges Kiser and Campfield spent time
privately together.® In addition, Plaintiff had issued a
management directive to his team that employees were
prohibited from sending text messages on their com-
pany BlackBerries, but Kiser and Campfield exchanged
over 500 text messages in July alone.* Moreover, Kiser
gave Campfield prestigious assignments directly, even
taking them away from other employees to whom they
had originally been assigned, including Plaintiff and
other senior employees.® After Plaintiff complained to
human resources about Kiser and his liaisons, Plaintiff
was stripped of substantial responsibilities, forced to
undergo humiliating scrutiny of his work, and ultimately
terminated

Even in the face of all of these detailed factual allega-
tions of sexual favoritism, Defendants prevailed on their
12(b)(6) motion to dismiss.?” The Kranser court explained
that “Plaintiff does not allege, and proffers no facts that
remotely suggest, that a female supervisor in his position
would not have experienced exactly the same conse-

quences from Kiser’s preferential treatment of Campfield.

Nothing in the facts alleged plausibly connects any of the
actions taken against Krasner to his sex.”#® “Even the al-

legations of ‘widespread sexual favoritism’ through male
supervisors’ relationships with female subordinates re-
veal thal this purported favoritisn: is alleged by [Plaintiff]
to disadvantage women {by subjecting them to differ-
ential demands for sexual favors), not men (by denying
them advantages open to compliant women).” Plaintiff
simply failed to demonstrate the “prohibited causal fac-
tor requirement” that a sexually hostile environment “is
one that is discriniinatorily hostile to an employee based
on his or her sex.”™ Plaintiff’s hostile environment claim
thus failed, as did his retaliation claim for complaining
about Kiser’s affair with Campfield, because the court
found that it was not protected activity under Title VIL®!

While dismissing Plaintiff's claims of sexual favorit-
ism in the instant case, the Kranser court cautioned that
claims of sexual favoritism may survive, if properly
asserted under governing legal standards. As explained
by the Court: “This is not to say that widespread sexual
favoritism or the perpetration of offensive stereotypes
of women through other means can never serve as the
foundation for a sexual discrimination claim, on a hostile
environment theory or otherwise, by a person of either
gender.... This may occur, for example, if the sexualized
atmosphere of the workplace created a hostile environ-
ment for women by making submission to the sexual
advances of their male supervisors a condition of em-
ployment and discriminated against men by foreclosing
job benefits reserved for compliant women.”* Thus, in
attempting to establish a claim of harassment based upon
sexual favoritism, a New York plaintiff would be wise ta
raise the sort of allegations the Krasner court highlights as
actionable (if they exist), or face dismissal.

New York courts have not held differently where the
plainiiff was a female alleging sexual favoritism. In Fosfer
©. The Humane Society of Rochester and Monroe County,
Inc.® Defendant prevailed on a Rule 12(b}(6) motion to
dismiss on Plaintiff’s Title VII claim of “gender-based
hostile work environment” based upon the Defendant
President’s alleged sexual favoritism towards one of
Defendant’s donors.™ Plaintiff (a female) alleged that
the married President’s affair with the married denor
affected the performance of Plaintiff’s duties in that she
was “burdened with the responsibility to keep President
Alice’s relationship [with the donor] in hiding” and that
the donor was “continually meddl[ing] in matters for
which plaintiff was responsible” but, “if piaintiff dis-
agreed with the donor’s suggestions, or tried to limit his
involvement, [the President] would override plaintiff and
let the donor have his way.”%® After complaining about
the President’s affair, Plaintiff was terminated.®® The
court dismissed Plaintiff’s claim, explaining that Plaintiff
failed to allege facts sufficient to show actionable sexual
favoritism in that she did not demonstrate “widespread
favoritism” or “favoritism based upon coerced sexual
conduct.”¥ In addition the court found that “{t]The most
significant flaw in this claim, [], is that plaintiff’s allega-
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tions do not indicate that her gender was causally related
to the hostility that she allegedly faced.”™ “Nothing in
the complaint suggests that plaintiff would have been
treated any differently had she been a man.”* The court
held that Plaintiffs claim failed under the New York
State Human Rights Law for the same reasons.®

A pro-se Plaintiff faced a similar fate on summary
judgment in Torres v. Do It Best Corp.5* Plaintiff Torres (a
male) alleged that he was discriminated against on the
basis of his gender because his supervisor assigned a
lighter workload to females to whom the supervisor was
“sexually attracted” and had “a fetish for.”% The court
granted Defendant’s motion for summary judgment,
finding that “although on its face Plaintiff's claim seems
to allege that he, as a member of one sex, was treated dif-
ferently than members of another sex, Plaintiff’s deposi-
tion testimony reveals that the disparate treatment was
based on sexual attraction and not on gender discrimina-
tion...such a claim is not cognizable under Title VI1.”6?

“Wihile sexual favoritism claims remain
viable, New York courts have set a high
bar, and there js no indication that ‘a
new definition of sexual harassment’ has
emerged in New York.”

Conclusion

As a review of recent decisions suggests, even evi-
dence of “widespread” sexual favoritism by a supervisor
may not be enough to maintain a viable sexual harass-
ment claim without establishing the causal relationship
between the favoritism and the plaintiff’s own gender. It
appears a female plaintiff who cannot prove that a sexu-
alized workplace atmosphere created a hostile environ-
ment for women by making submission to a male super-
visor’s sexual advances a condition of employment may
not have a viable claim. Similarly, a male plaintiff who
cannot prove that men were foreclosed from job benefits
reserved for compliant women may not have a viable
claim. As such, plaintiff’s bar may begin hedging their
sexual favoritism claims with other claims such as non-
gender related wage retaliation claims permitted under
the new Wage Theft Prevention Act (which may result in
back pay, liquidated damages and reinstatement).® For
their part, New York employers may attempt to protect
themselves from sexual favoritism claims by prohibiting
consensual supervisor-subordinate refationships through
anti-fraternization or “no dating” policies.® Overall,
while sexual favoritism claims remain viable, New York
courts have set a high bar, and there is no indication that
“a new definition of sexual harassment” has emerged in
New York.%
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